Members of the Working Group relating to the UPR/China

Dear Sirs, 
Ref:A/HRC/WG.6/4/CHN/2 
As an NGO established in the Hong Kong Special Administrative Region of the People’s Republic of China, JUSTICE, the Hong Kong Section of the International Commission of Jurists has an abiding interest in the implementation of all international human rights instruments which apply to the HKSAR.  We are fully aware of the special status of the HKSAR in that the ICCPR continues to apply to the HKSAR notwithstanding that China has not ratified it and we are therefore anxious to see that the special status is not diminished in any way.

We have noted the contents of paragraph 30 of the Compilation prepared by the Office of the High Commissioner for Human Rights of the information contained in the reports of treaty bodies, special procedures, including observations and comments by the State concerned, and other relevant official United Nations documents.  For ease of reference, the contents are as follows:


30. The HR Committee recommended to HKSAR that all necessary measures be taken 
whereby the Legislative Council is elected by universal and equal suffrage.99 In its follow-up 
response, China pointed out that a reservation was made not to apply article 25(b) in so far as 
it might require the establishment of an elected Executive or Legislative Council in Hong 
Kong and it noted that this reservation continues to apply. Notwithstanding this reservation, 
China noted that the Basic Law promulgated in 1990 clearly states that universal suffrage is 
the ultimate aim of Hong Kong’s constitutional development.100 

We are concerned that nowhere in this paragraph is there any mention made of the view expressed by the United Nations Human Rights Committee, the ICCPR monitoring body, on at least 3 occasions that the reservation to Article 25(b) upon which China seeks to rely, insofar as election to the Legislative Council is concerned, no longer applies because the Legislative Council is an elected body, albeit the election systems do not comply with Article 25(b). Again, for ease of reference, we set out below the relevant passages from the Concluding Observations of the Human Rights Committee:

"The Committee is aware of the reservation made by the United Kingdom that article 25 does not require establishment of an elected Executive or Legislative Council. It however takes the view that once an elected Legislative Council is established, its election must conform to article 25 of the Covenant."

[Para. 19 of the UN Human Rights Committee’s Concluding Observations on the UK’s 4th Periodic report on HK, the observations being made at its session held on 3.11.95.]


“12.    The Committee reiterates its concern, expressed in paragraph 19 of its concluding observations, adopted at the end of the consideration of the fourth periodic report, that the electoral system for the Legislative Council does not comply with articles 2, paragraphs 1, 25 and 26 of the Covenant.”
 
[Para.12 of the UN Human Rights Committee’s Concluding Observations on the 5th Periodic Report submitted and considered on 12.11.99 ( being the 1st Periodic Report after transfer of sovereignty relating to the HKSAR )]
      

“18. The Committee recalls that in the concluding observations regarding the part of the fourth periodic report of the United Kingdom of Great Britain and Northern Ireland relating to Hong Kong, adopted on 1 November 1995, it referred to the reservation made by the United Kingdom according to which article 25 b) did not require the establishment of an elected legislature in Hong Kong. The Committee took the view that once an elected Legislative Council is established, its election must conform to article 25 of the Covenant. As stated at that time, and reiterated in its concluding observations on the initial report of the HKSAR, adopted on 4 November 1999, the Committee still considers that the electoral system in Hong Kong does not meet the requirements of article 25, as well as articles 2, paragraph 1 and 26 of the Covenant.... All necessary measures should be taken whereby the Legislative Council is elected by universal and equal suffrage. It should be ensured that all interpretations of the Basic Law, including on electoral and public affairs issues, are in compliance with the Covenant. ( Date 21.4.06)”

[Para. 18 of the UN Human Rights Committee’s Concluding Observations on the 6th Periodic Report ( being the 2nd Periodic Report after the transfer of sovereignty relating to the HKSAR)]

The issue of continued non-compliance with Article 25(b) of the ICCPR was on this last occasion regarded as of such importance that notwithstanding the next HKSAR report under the ICCPR is not due until 2010, the Committee called for a special report from the HKSAR addressing paragraph 18 of the Concluding Observations.

We trust that the omission of this essential item of information from paragraph 30 of the OHCHR’s Compilation report is inadvertent and does not indicate an undermining of the authoritative status of the Concluding Observations of this expert treaty-monitoring body, the UN Human Rights Committee.

We hope and expect that the Working Group will approach the vital issue of universal suffrage in the HKSAR on the correct basis that the reservation is spent and cannot be relied upon to deprive the citizens of the HKSAR of their right to vote and stand for election by universal and equal suffrage without discrimination and without unreasonable restrictions. 

Yours sincerely,
Gladys Li
Member of the Council and former Chairman of JUSTICE, the Hong Kong Section of the International Commission of Jurists; former Commissioner of the ICJ
