[image: image1.jpg]RETEVYEZERENMETER

Secretariat of Legislative Councillors of The Democratic Party

BRPRERE11HR
PEBFEEHEI01-409Z
Rm. 401-409, West Wing,
Central Government Offices,

11 Ice House Street, Central, HK

BEETel 25372319
EHEFax 2537 4874




The Democratic Party 
Submission to the United Nations Human Rights Council
Review of the Report of the Hong Kong Special Administrative Region (HKSAR)
22 January 2009
Autonomy Undermined
1. According to the Basic Law, the HKSAR enjoys a high degree of autonomy under the concept of “one country, two systems.” However, since 1999, the Basic Law has been re-interpreted three times by the Standing Committee of the National People’s Congress (SCNPC) and this has seriously undermined the HKSAR’s autonomy. 
2. The first re-interpretation was on 26 June 1999. It overturned the judgement of the Court of Final Appeal (CFA) of the HKSAR, and had the effect of taking away the right of abode from the children of Hong Kong residents born in the Mainland. This was a blow to the CFA and undermined the HKSAR’s power of final adjudication.
3. The second re-interpretation was on 8 April 2004, followed by a SCNPC decision on 26 April, which ruled out the possibility of democratically electing the Chief Executive in 2007, and democratically electing all members of the Legislative Council in 2008. The third re-interpretation was in April 2005 and was on the length of the term of the Chief Executive Donald Tsang, who was picked to succeed Mr. C.H. Tung when the latter was forced to resign. The SCNPC decided Mr. Tsang could only serve the remainder of Mr. Tung’s five-year term, although this was not stated in the Basic Law. 
4. The re-interpretations showed that neither the Central nor the HKSAR Government had much respect for the HKSAR’s “high degree of autonomy”. Through the re-interpretations, the Central Government exerted control over the HKSAR’s domestic affairs and blocked political reforms. The Central Government Liaison Office abased in the HKSAR also frequently interfered with Hong Kong affairs. We urge Beijing to refrain from re-interpreting the Basic Law and stop meddling in Hong Kong matters. 
Lack of Democratic Elections
5. In Legislative Council elections, most Hong Kong people have one vote in the geographical constituencies, but a small number of people have more than one vote in the functional constituencies. The functional constituencies and the election of the Chief Executive by 800 people have been criticized by the UN Human Rights Committee for non-compliance with the International Covenant on Civil and Political Rights. However, the HKSAR government refused to abolish these undemocratic elections.
6. The report of the HKSAR government referred to the decision by the SCNPC in December 2007 to allow the Hong Kong people to elect the Chief Executive by universal suffrage in 2017, and after that, elect all members of the Legislative Council by universal suffrage. However, the report failed to mention the Central Government had ignored popular demands for electing the Chief Executive and all members of Legislative Council by universal suffrage in 2012. Furthermore, no details were given on how the election would be conducted in 2017, nor was there an undertaking to abolish the functional constituencies. Thus we are concerned that democratic elections may never be held.  

7. On 15 January 2009, the Chief Executive Donald Tsang announced that public consultation on electoral reforms for 2012 would be deferred. When Mr. Tsang stood for election as Chief Executive in 2007, he pledged to resolve the issue of universal suffrage within his term. He also undertook to consult the public on the constitution development in early 2009. He made the about-face because he claimed Hong Kong faces economic difficulties and must concentrate on overcoming them. The deferral sends an ominous signal that the question of universal suffrage will drag on and on. 
8. The appointment of District Council (DC) members is another obstacle to democracy. Some of the DC members appointed by the government in 2007 were candidates who were defeated in previous elections. The government not only ignored calls to abolish the appointment system but proposed in 2005 that appointed DC members should be given the power to elect the Chief Executive. Appointed members is an anachronism and should be abolished. 
Restriction to Freedom

9. The report stated that human rights and freedom in the HKSAR are safeguarded by the Basic Law. In reality, the government has, through various measures, imposed restrictions on the people’s freedom.

10. The freedom to enter mainland China by Hong Kong people is not without restriction. A number of members from the pro-democracy camp, including district councillors and legislative councillors, have been prohibited from entering the mainland for almost 20 years. These people are Chinese nationals, but have been deprived of the right to enter the mainland. The HKSAR government not only failed to assist these people, it did not even bother to mention the problem in the report.

11. Hong Kong people’s freedom of speech and freedom of the press has also been eroded. This is reflected in the case of the citizen radio. For a long time, civil society has urged the government to create a public access radio channel for the people to express dissenting views. The calls were ignored and there are still only three radio stations in the HKSAR. 

12. The problem is particularly pressing because in recent years, media self-censorship has intensified. Public opinion polls and researches showed many journalists and members of the public were aware of the problem. Self censorship means criticisms of the central government are being muzzled. To counter this trend, a group of Hong Kong people set up the citizen radio station in 2005. However, their application for a broadcasting licence was rejected by the government. Since 2006, the government has repeatedly invoked its power under the Telecommunications Ordinance to prosecute pro-democracy activists for participating in the citizen radio broadcasts. When the case was brought to court, the ordinance was declared unconstitutional. Pro-democracy activists who took part in the radio programmes were prosecuted but not guests from the pro-government camp. The selective prosecutions have been criticized and the case is making its way to the Court of Final Appeal. To protect the freedom of speech, the HKSAR Government should reform the licensing regime and ensure the availability of public access channels.
No Effective Check on Police Power
13. The UN Human Rights Committee has urged the HKSAR government to reform the system for investigating complaints against the police, so that complaints can be dealt with by an independent body whose decisions are binding on the government. The HKSAR government has rejected these recommendations. The report stated that the recently enacted Independent Police Complaints Council Ordinance has enhanced the independence and transparency of the system. Since the Police Complaint Council has neither the power to investigate complaints nor to impose penalty, it is not an effective mechanism to prevent abuse of police power. We call for the establishment of an independent body to investigate complaints against the police, with the power to make recommendations which are binding on the government. 

Deficiencies of Human Rights Protection Mechanism 

14. A number of UN human rights treaty bodies have urged the HKSAR government to consider establishing an independent human rights institution based on Paris Principles. The HKSAR government argued that various mechanism and laws are in place to protect human rights, including the Bill of Rights Ordinance (BORO), the Equal Opportunities Commission (EOC), the Privacy (Personal Data) Commissioner’s Office (PCO) and the Ombudsman. However, the BORO only binds the government and public bodies and does not include any implementation mechanism or conciliation procedure. Hence violation of human rights can only be dealt with through legal means. However, expensive legal procedures have deterred many people from seeking relief. The terms of reference of the EOC is limited to several pieces of anti-discrimination legislation. PCO is only responsible for enforcing the Personal Data (Privacy) Ordinance and the Ombudsman only has power to investigate complaints relating to administrative actions of government departments. These arrangements are not sufficient to protect human rights and we repeat our call for an independent statutory human rights commission with a broad mandate to investigate and resolve conflicts, as well as to provide for a holistic mechanism to monitor the way HKSAR Government discharges its human rights obligations. 
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