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Amendment will not stop the flush of immigrants coming to Hong Kong

Immigration policy must be reviewed comprehensively

The Legislative Council Panel on Security discussed on “Torture claim screening: enhanced mechanism and way forward” today. However, the Legislative Council has passed the Immigration (Amendment) Bill 2009 after its third reading and the amendments in the Bill will make it an offence for illegal immigrants (IIs) to take up employment or establish or to join a business in Hong Kong. The Hong Kong Human Rights Monitor (HKHRM), Amnesty International Hong Kong (AIHK), and Hong Kong Refugee Advice Centre (HKRAC) believe that the amendments in the Bill will not serve as a solution to the issue, but instead skirts around it. We believe that the main cause to the large number of illegal immigrants is the slow review procedure of the applications of CAT claimants and asylum seekers. 
When problems with immigration policies arise, only miniscule and short-term changes are made to the Immigration Bill and the internal guidelines of the Immigration Department. This practice does not protect the rights of CAT claimants, asylum seekers, and foreign domestic helpers. Therefore, we strongly advise the government to establish a legal framework that can simultaneously handle and review the applications of CAT claimants and asylum seekers, and improve the visa arrangement procedure. 
We believe the legal procedure of handling and reviewing CAT claimants’ and asylum seekers’ applications must be just and effective. Moreover, articles 6 and 7 of the ICCPR and other international standards regarding non-refoulement must be implemented into the statutory procedure.1 The government should provide adequate resources to ensure the review procedure is not over-extended. According to the UNHCR guidelines, the concerned departments should issue a preliminary decision within one month of interviewing CAT claimants or asylum seekers.
We recommend the government refer to the practice of other governments in order to improve the visa issuance system in the HKSAR. In United Kingdom, asylum seekers have the right to work if they have not received a preliminary decision within 12 months of their application, given that the procedural delay was not caused by the asylum seeker. In Australia, asylum seekers are issued various temporary visas depending on their application status. If the asylum seeker faces economic difficulties or their employers have applied for permanent visas for them based on their skills, they may apply for temporary visas that have no work restrictions.
Employment is the key to ensure financial needs, development of work and communication skills, self-worthiness, and understanding of society of CAT claimants and asylum seekers. We advise the government to grant CAT claimants and asylum seekers the right to work if a preliminary decision cannot be issued within 6 months of their application, given that the procedural delays were not caused by the applicants, they should be given the right to work in Hong Kong. This recommendation protects CAT claimants’ and asylum seekers’ right to work while preventing the mechanism from being abused.
We stress that the current immigration policy is inadequate. The government must review the Immigration Ordinance and relevant policies in order to protect the rights of everyone, including CAT claimants, asylum seekers, foreign domestic helpers, and other non-Hong Kong citizens.

1
See Para. 11, Ubamaka Edward Wilson v Secretary for Security [2009] HKEC 710 and Article 20 of the General Comments of the Office of the High Commissioner for Human Rights 
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修例未能杜絕非法入境者湧港
入境政策必須全面檢討
立法會保安事務委員會今天討論酷刑聲稱審核的改進機制及下一步工作，但立法會早前三讀通過《2009年入境（修訂）條例草案》，將非法入境者接受僱傭工作，或開設和參與業務列為刑事罪行，香港人權監察、國際特赦組織(香港) 及香港難民援助中心對有關修訂獲得通過表示遺憾，認為出現大量非法入境者的主因，是因為酷刑聲稱者及尋求庇護人士的審核程序緩慢，有關修例並不能解決根本的問題。
當入境政策出現問題時，《入境條例》及入境處的內部指引只會作零碎的修改，做法短視之餘，亦酷刑聲稱者、尋求庇護人士及外籍家庭傭工等的權利未能充分獲得保障。故此，我們強烈建議政府成立全面的法律框架，同時處理及審核酷刑聲稱者及尋求庇護人士的申請，並改善有關的簽證安排。

我們認為，處理及審核酷刑聲稱者及尋求庇護人士的申請的法律程序必須公平及有效，並將《公民權利和政治權利國際公約》第6及第7條及其他國際法例有關不遣返有可能在家鄉遭迫害或人身安全受威脅的人的原則 (non-refoulement)，納入在法定程序之內。
我們亦認為，政府應該提供充足資源，確保審核的程序不會被過份延長。根據聯合國難民專員公署的指引，相關部門應該在與審核酷刑聲稱者及尋求庇護人士會面後一個月內，發出初步決定。
我們亦建議政府參考外國做法，改善發出簽證的制度。在英國，若尋求庇護人士在提出申請的12個內未能接獲初步決定，而程序延誤並不是由該尋求庇護人士引起，他便有權在英國工作。在澳洲，尋求庇護人士會基於他們的申請狀況而獲發不同的臨時簽證。若尋求庇護人士面對經濟困難，或有僱主因為他們的技能而為他們申請永久簽證，他們便可以申請無任何工作限制的臨時簽證。

就業是酷刑聲稱者及尋求庇護人士維護他們的財政需求、工作技能、溝通技能、自我價值和認識社會的一個重要途徑。我們建議若酷刑聲稱者或尋求庇護人士在提出申請的6個內未能接獲初步決定，而程序延誤並不是酷刑聲稱者或尋求庇護人士的責任時，他們應該獲賦予在港工作的權利。這項建議可以維持酷刑聲稱者或尋求庇護人士的工作權利，亦以防止他們濫用有關機制。 

我們強調，現時的入境政策並不完善，政府必須就《入境條例》及所有相關政策作全面檢討，以保障不同人士，包括酷刑聲稱者、尋求庇護人士及外籍家庭傭工等非香港公民的權利。
� 可參閱 Ubamaka Edward Wilson v Secretary for Security [2009] HKEC 710 第11段。另外人權事務委員會概括意見第20號。
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