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Introduction 

1. Currently the Legislative Council Ordinance, Cap. 542 (“LCO”) governs the registration of electors and conduct of elections for the Legislative Council (LegCo) of Hong Kong. Section 31 of the LCO provides for the disqualification of persons from being registered as electors. Section 53 of the LCO also specifies the disqualification of electors from voting at an election. In both of these provisions, prisoners serving a prison sentence are disqualified.
 In other words, they are not allowed to vote under the current legislation.

2. No legislation disqualifies unconvicted persons in remand to vote. However, their right to vote is in practice denied because they are not allowed to leave the remand facilities to cast their vote and there are no arrangements for them to cast their vote in the remand facilities.

3. On 8 December 2008, the Court handed down its judgment on the judicial review (JR) on the right of prisoners to vote.
 As the Court set out in its judgment, “the right to vote is the second substantive right set out in Chapter III of the Basic Law, entitled ‘Fundamental Rights and Duties of the Residents’. It is, beyond argument, a ‘fundamental’ right of the permanent residents of the SAR, as the caption of Chapter III clearly states.”
 The judge concluded that “the general, automatic and indiscriminate restrictions on the right to vote and the right to register as an elector cannot be justified under the proportionality test”.

4. It should be noted that similar disqualification provisions can be found in the Chief Executive Election Ordinance (Cap. 569), the District Councils Ordinance (Cap. 547) and the Village Representative Election Ordinance (Cap. 576). The Court’s judgment on the disqualification provisions under the LCO will have bearing on similar provisions of the above 3 Ordinances.

5. Since the Administration considers that it is necessary to “formulate policy options on the relaxation of the restrictions”, a consultation document on prisoners’ voting right has thus been published after the Court’s judgment to conduct the public consultation on this issue.
 The Hong Kong Human Rights Monitor welcomes the consultation and would like to express our views on the issue as follows.

Prisoners’ Right to Register as Electors

6. Under the existing provisions of the LCO, all prisoners are disqualified from applying to be registered as voters. The Court in its judgment considers that “the disqualification from registration in section 31(1)(a)-(b) of the LCO is difficult to justify in the sense that it applies regardless of whether the prisoner is expected to be released from prison by the time of the next election.”

7. The Administration in its consultation document expresses that there is possible limitation under the existing arrangement that a person who has served the sentence may not be able to vote if he has missed the voters’ registration deadline. The Monitor agrees with the Court and considers that the disqualification from registration should be removed. 
Policy Options on Prisoners’ Right to Vote

8. The consultation paper provides 3 options on prisoners’ right to vote. Option one is to remove the existing disqualification provisions in section 53(5)(a)-(b) of the LCO, which means that unless specified in section 53(5)(c), no prisoners will be disqualified to vote. We believe that the right to vote is a fundamental political right that should be enjoyed by all without distinction, including prisoners. No distinction should be made according to the types of crimes or the length of sentence. The Monitor thus supports this option.

9. Some people may worry that allowing persons who are convicted of election-related or bribery offences would affect the integrity of the legislature. It should be noted that under section 53(5)(c) of the LCO, persons convicted of election-related or bribery offences are disqualified from voting within three years after such conviction. The imprisonment already serves the purpose of protecting the integrity of the legislature by penalizing convicted persons. The Administration stated that since this provision is not covered by the JR cases this consultation will not affect this provision. Such disqualification will remain.
 The Monitor opines that imprisonment already serves the purpose to penalize convicted persons, persons who are convicted of election-related or bribery should be given the right to vote as well. Although this provision is not covered by the JR cases, the Administration should consider repealing section 53(5)(c) of the LCO.

10. The Administration states in its consultation document that “there are also views that while prisoners who have been convicted of minor offences may be allowed to vote, those who have committed serious criminal offences have threatened the rule of law and should not be allowed to take part in electing our legislators in order to protect the integrity of the legislature. The disqualification of serious criminals from voting is considered by some as necessary”.
 The Monitor considers that the persons who have committed serious offences are already penalized by probably a longer sentence. Their right to vote should not be deprived as a penalty. Moreover, the Monitor doubts the functions of the disqualification of serious criminals from voting are to “prevent crime” and “give an incentive to citizen-like conduct and enhance civic responsibility and respect for the rule of law”.
 The Monitor doubts its correctness in principle and effectiveness in its effect. We urge the Administration to conduct empirical studies and to provide cogent evidence to justify its claim.

11. Option two is to disqualify prisoners from voting if their sentences of imprisonment exceed a certain length. The Administration explains that by distinguishing serious offences by the length of sentence, this option seeks to balance between protecting the integrity of the legislature while retaining the voting right for less serious offenders.

12. The Monitor opposes this option because there are no fair and objective criteria to determine the threshold on the length of imprisonment sentences. As the Administration in a way admits, “…as serious and minor offences cannot be simply defined by the length of the imprisonment sentence, it may be arbitrary to determine the threshold of disqualification based on the length of the imprisonment sentence”.

13. Some may suggest determining the disqualification by referring to different types of crimes. The Monitor considers that it is difficult to judge each of the crimes. Even for cases of the same crime, there are so many different factors to be taken into consideration. Moreover, this also would mean that new judgment should be made whenever there is new legislation. For example if the legislation on national security is enacted in the future, the Court may need to decide the necessity of this disqualification on treason, subversion and sedition, etc.

14. Option three proposes that while a person serving an imprisonment sentence of say, 10 years or above is disqualified from voting, he will be allowed to vote in the last few years (for instance the last five years) of his term of imprisonment. It is a variation to option two.
 

15. The Monitor opposes this option. First, similar to option two, the same concern about the arbitrariness in determining the threshold of disqualification may also arise. There are no reasonable and objective criteria to determine how long the outstanding term of imprisonment the prisoner should be allowed to cast their vote. This option suggests the long-term prisoner will resume their right to vote when they are serving the last few years of imprisonment. However, it may encounter administrative difficulties as the exact term of sentences is a variable which is subject to the determination of the corresponding Review Boards. For instance, the Long-term Prison Sentences Review Board
 will conduct regular reviews on completion of 5 years’ imprisonment and every 2 years thereafter for adult prisoners and will review the sentences of the young offenders annually till they reach the age of 21, and every 2 years thereafter. The Release under Supervision Board will process the applications from eligible prisoners for early release
. The prisoners who are released earlier cannot enjoy the resumption of the right to vote in their last few years of imprisonment.

16. Besides addressing the right of prisoners, the Monitor recommends the Administration examine any need to amend the disqualifications provision under section 53(5)(e) of the LCO.
 Under this provision, it is possible that retired military personnel with lifelong titles in the army of Kuomintang or the Communist Party are not allowed to vote in spite of the fact that they have gained the status of permanent resident in Hong Kong. If so, this disqualification provision probably contravenes the right to vote constitutionally guaranteed under Article 26 of the Basic Law. The Administrative should provide more information on this issue to see if it is necessary to amend the provision to address the said problem.
Practical arrangements for prisoners to vote

17. In choosing the practical arrangements for prisoners and those unconvicted remands to exercise their voting right, we should bear in mind the following principles:

· Fairness of election

· Secrecy of the ballot

· Prisoners to participate in their local community

· Prison security

· Voting right as a fundamental right

· Rehabilitation

i. Other forms of punishment

ii. Whether disqualification is indispensable as a sentencing option.

18. The first problem is on the registration address of the prisoners. The Administration in its consultation document proposes that for prisoners who maintain a sole or main home, the address of their sole or main home will be the registration address of the prisoners. For prisoners who do not maintain a sole or main home, they would be assigned to the geographical constituency within which their last dwelling-place was located. It is a convenient way for the Administration because the information on the prisoners including prisoners’ sole or main home, or last dwelling-place before their imprisonment would be available from the prison’s record, which could provide administrative certainty. Moreover, it can help the prisoners participate in the issues in that community, which would be good for them when they finish serving the sentence and return to their local community.

19. Also, such proposals could prevent the problem of vote planting, which can protect the fairness of the elections. The option of registering a prisoner at the address of the next-of-kin will make the registration complicated and may facilitate vote planting. 

20. We agree that the proposal to use the address of the prison as a registered address is problematic. As the consultation document states, “it may lead to an unduly high proportion of prisoners in the registered electorate of certain constituencies”.

21. "Unduly high proportion" may not be a big problem in the LegCo geographical constituency elections, because each constituency currently has at least 440,000 voters representing 1 million population. However, such problem is obvious in the District Council (DC) Elections. Take the District Council constituency of Stanley and Shek O as an example. There are around 7,300 voters representing around 24,000 population in this constituency, while there are in total 4 prisons in the district. As at 31 December 2008, there are in total 2,397 prisoners in these 4 prisons.
 If they all become voters in this constituencies, one-fourth of the voters are prisoners, which will become an unduly high proportion and thus easy for criminal elements to take undue advantage of this exceptionally high prisoner composition.
22. However, the prisoners do not have much of a chance to communicate with the outside world, so they probably do not know the environment and issues in the area they were living in originally. Even the prisoners can get the election information by post or from the mass media, they may still lack information in choosing their representatives. Since all the prisoners are actually living in the constituencies in which their prisons are located, if we allow the prisoners to use the prisons as their registered address, it may well help them participate more meaningfully in the local community and choose a real representative with their vote. Since both of the options have their own advantages and problems, the Monitor recommends the Administration to conduct an in-depth study of overseas experience and review this after the next LegCo and DC elections, and compare which options on the registration address would be more beneficial to the prisoners and the society as a whole.

23. For the canvassing of votes, the Monitor agrees that prisoners could access election-related materials both by post and the mass media. If the Administration decides to adopt the options of using prisons as the registered address, the Administration should consider allowing candidates to canvass in person inside prisons. This could help the prisoners to integrate to a certain extent into the community and to choose their representatives through direct communication with the candidates. The Administration should conduct an overseas study on this as well.

24. In making the practical arrangements, it is extremely important to maintain the secrecy of ballot. Otherwise manipulation of votes may take place which would definitely affect the fairness of various elections. The Monitor is of the view that either polling stations or mobile polling stations should be set up inside prisons to cover all registered prisoners and remands. It would be the best way to strictly maintain the secrecy of the ballot as compared to postal voting or voting by proxy.

25. Postal voting or voting by proxy may reduce the secrecy of the ballot. They make undue influence, intimidation and vote buying more effective and therefore more likely to take place. They will lead to the loss of confidence in the voting system. They should be considered only if it has been proved to be very difficult to vote in person in prison facilities. As the consultation document states, “they (postal voting or voting by proxy) are also more susceptible to undue influence and fraud than ballots cast by electors in person inside a polling station”. The Monitor strongly objects to any proposals on postal voting or voting by proxy.

26. The Administration should provide special arrangements for the storage of ballot boxes, especially when prisoners’ sole or main home, or their last dwelling-places, is used as their registration address. The ballot boxes currently used are very large. For LegCo elections it may not be a big deal since there are only 5 geographical constituencies and less than 30 functional constituencies, about 30 ballot boxes are probably enough for each prison or and remand facility. However, for DC elections it would not be easy. There are 405 constituencies in last DC election in 2007. It would be difficult to put 405 existing ballot boxes in each facility, not to mention the mobile stations. The Monitor proposes that special ballot boxes, which are smaller could be used in these polling stations.

27. The consultation document also states that for security reasons, if prisoners are allowed to cast their votes in person, the Administration would need to consider reasonable limitations. These include: (1) to provide shorter polling hours; (2) to regulate the flow of prisoners in the polling stations; and (3) to allow the candidates/agents to take turns or draw lots to enter the polling stations if the number of candidates/agents exceeds the limit; (4) to report to the Electoral Affairs Commission if there are any exceptions.

28. The Monitor agrees that special arrangements and limitations should be provided to facilitate the prisoners to vote and to ensure the security of prisons. The Administration should discuss with the Correctional Service Department to come up with different arrangements and polling times for the prisoners in different prisons and remand facilities to vote. However, the Monitor emphasizes that, the presence of candidates or their agents is important in ensuring the fairness of the election. They should not be denied entry to the polling stations because of security reasons.

29. If the Administration decides not to use the address of prisons as the prisoners’ registration address, and sets up polling stations in prisons or arranges mobile polling stations, it could be that a single polling station will involve the voting more than hundreds of constituencies in DC election. While the Administration allows candidates or their agents to enter polling the stations to ensure the fairness of election, independent candidates or even various political parties may not have enough manpower to visit polling stations set up inside the prisons. However the arrangements inside these polling stations are important in maintaining a fair election. Thus the Monitor suggests allowing human rights organizations or other NGOs and international observers which are concerned about the fairness of the elections to enter the polling stations and monitor the operation of elections. The Administration can request interested parties to apply for such permission in advance.

30. It is also stated in the consultation document that “remanded unconvicted persons who are validly registered electors present themselves at the relevant polling station can exercise their right to vote on t polling day.”
 The Monitor agrees that remanded unconvicted persons should be able to vote and thus agrees that special arrangements should be adopted to facilitate them to cast their vote.

31. The Monitor agrees that special counting arrangements including arrangements for transferring the ballot papers to the relevant counting stations to be mixed with other ballot papers to ensure the secrecy of votes, should be adopted.

Way Forward

32. In late February the Administration asked the judiciary to suspend for nine months the effect of the ruling on prisoner voting, to give the Administration time to amend the law and implement other administrative arrangements.

33. The Monitor objects to the Administration for suspending the effect of the ruling. Since the Administration actually agrees to formulate policies to allow prisoners to vote, only technical problems are yet to be confirmed. Before the next large-scale election of DC in 2011, there is at least one by-election to be held in this month (Tai Wai District). Prisoners’ right to vote should not be deprived in these coming by-elections and the Administration should take this chance to test its practice for prisoners to cast their vote.

34. Reviews on the arrangements for prisoners and remanded unconvicted persons to exercise their voting right should be conducted after every LegCo and DC elections so as to improve the voting arrangements. Since the District Council by-election on 29 March 2009 will be the first test of such arrangements, the Administration should invite independent organizations to monitor the operation to allow prisoners to vote. Various government departments, including the CMAB, EAC and Correctional Service Department should conduct and publish their own detailed review report.

35. The Monitor notes that, patients who are not able to leave the hospital, homeless people who do not have a registration address and employees who need to work on the polling day have no means to cast their votes since no special arrangements are provided. Their right to vote is deprived as well. To allow them to exercise their right, the Administration should also study special arrangements for them to vote as soon as possible.
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