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Introduction: Background Information of Hong Kong

1. After around 150 years as a British colony, Hong Kong has become part of China as a Special Administrative Region (SAR) since 1 July 1997. While the HKSAR is a free society without full democracy, Mainland China remains an authoritarian regime with a poor human rights record, especially on freedom of expression. 

“One Country, Two Systems” and the Basic Law

2. The Sino-British Joint Declaration on the Question of Hong Kong (The Joint Declaration) was concluded in 1984 to spell out the basic policies of China on Hong Kong when Hong Kong was to be returned to China on 1 July 1997. Under the principle of “One Country, Two Systems”, Hong Kong would not practice socialist system and policies, and Hong Kong could maintain its capitalist system and life-style for 50 years. It also guarantees that the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR) and international labour conventions as applied to Hong Kong would remain in force.

3. These basic policies are partly incorporated in the Basic Law of the Hong Kong Special Administrative Region of the People's Republic of China (the Basic Law), which is the constitutional document of the HKSAR, enacted by the National People’s Congress after the Tiananmen Massacre. The National People’s Congress passed the law in 1990 and it took effect on 1 July 1997. 

4. The Basic Law sets out the important concepts of “One Country, Two Systems”, “High degree of autonomy” and “Hong Kong people ruling Hong Kong”: 

5. The Chinese Government is responsible only for national defence
 and foreign affairs
 of the HKSAR. 

6. It stipulates that the HKSAR would continue its Common Law system, and China’s national laws normally would not apply to the HKSAR. However, Article 18(4) of the Basic Law provides, “In the event that the Standing Committee of the National People's Congress decides to declare a state of war or, by reason of turmoil within the Hong Kong Special Administrative Region which endangers national unity or security and is beyond the control of the government of the Region, decides that the Region is in a state of emergency, the Central People's Government may issue an order applying the relevant national laws in the Region.” Hence national law on national security and state secrets could be imposed to the HKSAR under this provision.

7. Protected under the Basic Law are fundamental rights including, freedom of speech, press, publication, association, assembly, procession, forming and joining trade unions, strike, free from arbitrary or unlawful search or intrusion of resident’s home or premises, freedom and privacy of communication, emigration and leaving the HKSAR and movement within the HKSAR.
 Moreover, the Basic Law states that the ICCPR, the ICESCR, and international labour conventions as applied to Hong Kong would remain in force. 

8. Unfortunately, the power of interpretation of the Basic Law is vested in the Standing Committee of the National People’s Congress (NPCSC),
 which is a political body. So the Chinese authorities would have the final say on what these guarantees entail. 

9. In response to the Tiananmen Massacre in 1989, about 1 million Hong Kong people demonstrated to show their support to the patriotic movement in Mainland China. The Chinese authorities worried that Hong Kong would become “a base of subversion”, and thus have tightened Article 23 of the Basic Law being drafted at that time. Article 23 as tightened requires the HKSAR to enact laws on its own to prohibit any act of sedition and subversion against the Central People's Government, and theft of state secrets.

Existing legal and administrative framework on the right to information

The Basic Law guarantee of freedom of expression

10. Article 39 of the Basic Law also domesticates the ICCPR including Article 19 of the covenant on the freedom of expression.

11. The Tiananmen Massacre led to fears that China would renege on its commitments of “One Country, Two Systems” after the Handover, in spite of the Basic Law. The Hong Kong Bills of Rights Ordinance (Cap. 383) was enacted in 1991 to domesticate, with some modifications, the major provisions of the ICCPR into local laws. Article 19 of the ICCPR has been faithfully reproduced as Article 16 of the Ordinance. Unfortunately, the Ordinance binds only “the Government and all public authorities” and therefore is not applicable to the Central Authorities.
  

12. Freedom of expression in the ICCPR includes the right to information by the public and the duty of the government to inform the public, as explained by the UN Human Rights Committee. However, the HKSAR Government has yet to interpret the concept of freedom of expression to include a duty of the government to inform the public. There has not been a court case giving the opportunity to the Hong Kong judiciary to adopt the liberal interpretation by the Human Rights Committee in this regard to force the HKSAR Government to change its stance.

13. Hong Kong at present has no freedom to information law. The HKSAR Government has no plan to enact one, claiming that the Code on Access to Information provides an effective framework to provide access to information. 

Laws on personal data 

14. Only where personal data is concerned, the Personal Data (Privacy) Ordinance (PDPO) (Cap. 486) provides a limited legal right on a person to require the government and other data users to disclose information amounting to his or her own personal data to him or her as the data subject.

15. The PDPO seeks to protect the privacy of individuals in relation to personal data. Personal data is defined in the PDPO as “any data relating directly or indirectly to a living individual” “from which it is practicable for the identity of the individual to be directly or indirectly ascertained” and “in a form in which access to or processing of the data is practicable”.
 An individual, or his or her representative, may make a request to be informed by a data user whether the data user holds personal data of which the individual is the data subject; and to be supplied by the data user with a copy of such data if the data user holds such data. A data user shall comply with a data access request not later than 40 days after receiving the request, and if the data user is unable to comply with the data access request, he/she is required to inform the requestor with reasons in writing before the expiration of that period, and comply with the request as soon as practicable after the expiration of the period.

16. Personal data held for the purposes of safeguarding security, defence or international relations in respect of Hong Kong, the prevention or detection of crime; apprehension, prosecution or detention of offenders; and assessment or collection of any tax or duty etc. are exempt from the provisions of data protection principle 3 on use of personal data and principle 6 on access to personal data.

17. Under the current review of the PDPO, the HKSAR Government refuses to accept the recommendation of the Privacy Commissioner to provide an exception for whistleblowers for their disclosure of personal data without authorisation in certain circumstances.
 This is particularly unsatisfactory in the light of the crime of access to computer with criminal or dishonest intent under section 161 of the Crimes Ordinance in a computer age. Whistleblowers would commit the crime when they access to computer even just have a look of the information there with a “dishonest intent” to disclose it without authorisation no matter how good a purpose he wants to serve. 
18. Under section 161(1)(c), any person who obtains access to a computer with a view to dishonest gain for himself or another commits an offence and is liable on conviction upon indictment to imprisonment for 5 years. Section 161(2)(a) stipulates that 'gain' includes a gain by keeping what one has, as well as a gain by getting what one has not. It was held in HKSAR v Tsun Shui Lun, “gain” includes “obtaining information which one did not have prior to his access to a computer. The information may be transient if it is read on the screen or permanent if it is printed out or copied onto another diskette.”
 

Administrative guidelines on access to information

19. The Code on Access to Information (the Code) is a set of administrative guidelines to serve as a formal framework for the provision of information held by the Government. There are no statutory duties and disciplinary actions specified on the Code, and there are 16 categories of exemptions on disclosing information including “Defence and Security” and “External Affairs”. Complaints against violation of the Code are handled by the Ombudsman.

20. Under the Code, requests for access to information held by departments should be made to the Access to Information Officer (AIO) of the relevant department. Requests can be made orally or in writing.  Normally, information would be provided within 10 calendar days of receipt of a written request. If that is not possible the applicant would be advised by an interim reply within 10 days of receipt of the request, and the target response time would then be 21 days from receipt of the request. Departments may require reasonable payment for providing information. 

21. The Ombudsman has conducted a direct investigation on the effectiveness of the Code, and has criticized that the fact that government officials misunderstood and were unfamiliar with the procedural requirements of the Code, and the Government officials refused the information request without giving any reason, or with reasons not specified in the Code. The Ombudsman has made 11 recommendations to Constitutional and Mainland Affairs Bureau for more effective administration of the Code, including to organise more, and timely, training for AIOs; to work with departments to organise more training for other staff; to add a Chinese version of the Guidelines to the Government webpage on the Code; to require all departments’ homepages to introduce the Code briefly and to be hyperlinked to the webpage on the Code; to provide advice to departments to ensure that departmental guidelines are clear, correct and up-to-date; and to follow up with other public bodies within the Ombudsman’s purview for them to adopt the Code or some similar guide.

Administrative guidelines on public records and archive

22. Unlike many other jurisdictions, where the management of public records is underpinned by legislation, in Hong Kong the management of public records is performed under a set of internal but ineffectual administrative guidelines through the Government Records Service (GRS).

23. Without records and archives related legislation, government departments and bureaus are not legally obliged to create and preserve records as evidences of their official business. Therefore, the effectiveness of the Code on Access to Information described above has almost been nullified because records (information) have not been created or kept in the first place.

24. Without statutory power, government bureaus and departments are free to disregard GRS’s guidelines. GRS has no power to perform a records audit and cannot tell what public records were created, how and where they are kept, whether they have been wrongly disposed of or, if in existence, still reliable or usable. There is no procedure for imposing legal penalties on public officers who do not comply with GRS’ guidelines.

25. In one case
 some immigration documents relating to applicants had been destroyed in a matter of only 3 weeks after they were refused entry and this was done “in accordance with standard Immigration Department practice” but without consulting the Government Records Service. The Chief Justice of the High Court criticized the Immigration Department that it was “quite content to leave everyone, including the court, in the dark”.

26. According to GRS guidelines, bureaus and departments are required to turn over their records after their use to GRS for appraisal and permanent retention if they possess historical value. But since 1997 and alarmingly in the last five years Government departments and bureaus have been increasingly reluctant to turn over records for selection and preservation by the Public Records Office (PRO), government’s archives under GRS.

27. Besides government bureaus and departments, there is also no legal obligation on any of the 200 plus public statutory bodies, such as the Hospital Authority, the Housing Authority, the Urban Renewal Authority, Monetary Authority and the Universities to properly manage records, protect records and transfer archival records to the PRO for preservation and public access. 

28. Electronic records now comprise an increasing proportion and important part of the Government’s record keeping systems. Electronic records are by nature easily manipulated or deleted - and require long term strategies for their continual maintenance and accessibility as archives. However, no service-wide guidance or standard has been issued by GRS for the management and preservation of electronic records in government. It must be urgently brought within the framework of a proper government records management system established and underpinned by legislation before it is too late.

29. Access to archival records is managed through the Public Records (Access) Rules 1996, which are issued by the Chief Secretary, who has extensive discretion to refuse access to public records even after the expiration of the closed period of 30 years. There is no mechanism for appealing against decisions to withhold access. Worst still, the list of confidential records transferred to PRO is now unavailable to the public, which makes public access an impossible task. Being administrative guidelines, the Access Rules can easily be changed by the government. Further their enforcement is unknown and discretionary. They are not legally enforceable.

30. The latest Report of the Audit Commissioner issued on 25 October 2011 reveals that more than a hundred thousands of records identified for permanent retention as archives have not been processed to permit public access. Many archives temporarily on loan to bureaus and departments are never returned to the PRO. There is also an unknown quantity of classified archival records buried in the dark without a known disclosure date. The 4 departments (Fire Service, Police, Telecommunication Authority and Social Welfare) selected for the audit study have been found destroying their records without seeking GRS Director’s approval as stipulated in the ineffectual guidelines.

Official Secrets Ordinance

31. There is no sunshine legislation for upholding the right to information. Nor is the government interested in enacting any law to offer special protection to public interest disclosures by whistleblowers about unlawful, negligent or improper conduct or omission or policy, or any matter inconsistent with public interest.
 Instead there is a broad and vague statute allowing the withholding of government information, namely the Official Secrets Ordinance (OSO) (Cap. 521). It is in many aspects inconsistent with the ICCPR and the Hong Kong Bill of Rights Ordinance in its unjustified presumptions, improper allocation of the burden of proof and non-recognition of legitimate defences.

32. The OSO deals primarily with spying and the unauthorized seeking, preparation, possession, communication and disclosure of information, document or other article in areas including security, defence, international relations for a purpose prejudicial to the safety or interests of China or Hong Kong. The OSO provisions relating to these offences contain a blatant presumption of guilt.
 It allows the jury to draw an inference of guilt on the basis of evidence of the accused’s character, his or her conduct and circumstances of the case without having to consider whether any act prejudicial to the security of the UK or Hong Kong has been committed.

33. It is an offence to publish without authorization (including parting with possession of) information, document or article protected under the OSO by any person, especially by current and past members of the security and intelligence services, public servants and government contractors. Such information, document or other article includes that on security and intelligence defence, crime and special investigation, interception of mail and telephone calls and confidential official exchanges between governments and with international agencies and those between the Central Government of China and the Hong Kong authorities. Journalists may risk prosecution if they make any damaging disclosure of information, document or other article originated directly or indirectly from government employees or contractors and have been disclosed without authority under certain circumstances. 

34. One of the main defences available to the accused to a number of offences is that he or she did not know or had no reasonable cause to believe that the disclosure would be “damaging”. Section 16 of the OSO relating to information, document or other article on international relations contains the following presumption: disclosure of information, document or other article is considered damaging if it is established as a fact that it is confidential or “its nature or contents” are sufficient to establish that the disclosure is damaging. Here, there is a presumption of damage without actual proof of damage being done or likely to be caused. The burden on the prosecution is simply to show that “damage” as defined in the Ordinance has been done. After that, the burden of proof shifts back to the defence to prove lack of knowledge or cause to believe that the disclosure would have such consequences. This reversal of the burden of proof is undesirable especially in a criminal trial which involves restrictions on the freedom of information and expression.

35. The language in the OSO is broad and vague casting too wide and uncertain a net of criminal liability.

36. For example, section 3 of the OSO on spying criminalizes acts which do not necessarily amount to spying or espionage. This is evident from the judgment in Chandler v. DPP in which the court held that a non-violent demonstration aimed at immobilizing aircraft at an Royal Air Force station for a period of 6 hours could lead to a conviction under section 1 of the UK Official Secrets Act (equivalent to section 3 of the OSO) on the grounds that the demonstration to place at a prohibited place and the action were for a purpose prejudicial to the safety or interests of the state.
 Although this provision has since been mainly used to prosecute for espionage in the United Kingdom, the fact that it is open to other usage questions the clarity of the law.

37. Similarly, the OSO does not provide a clear definition of “official document”. Section 6 of the OSO makes it a crime, inter alia, for:

· a person to retain or fail to comply with any directions issued by the Chinese or Hong Kong Government on the return or disposal of any official document, for any purpose prejudicial to the safety or interests of China or Hong Kong; or

· a person to allow any other person to have possession of any official document issued for his or her use alone.

A natural meaning of “official document” would criminalise a person, not necessarily a public servant, to allow any other person to have possession of any document issued for his or her use alone, irrespective of the contents of the document and whether or not such a disclosure is damaging or not.

38. Another main criticism of the OSO is that the public interest and prior publications defence are not included in the OSO. Journalists can be prosecuted for aiding and abetting a breach of the OSO. The Chief Executive can order any place to be closed area when he or she reasonably believes that it is necessary for protection of national security or public safety under the Public Order Ordinance (POO) (Cap. 245). 

Article 23 Legislation

39. Article 23 of the Basic Law provides: 

“The Hong Kong Special Administrative Region shall enact laws on its own to prohibit any act of treason, secession, sedition, subversion against the Central People's Government, or theft of state secrets, to prohibit foreign political organizations or bodies from conducting political activities in the Region, and to prohibit political organizations or bodies of the Region from establishing ties with foreign political organizations or bodies.”

The requirement to enact laws to prohibit any act of “theft of state secrets” is particularly damaging to the freedom of expression, especially the right to information and press freedom.

40. In 2003, the National Security (Legislative Provisions) Bill was introduced to the Legislative Council (LegCo) to implement Article 23. The public opposed to the Bill because there was no pressing social need for such laws, which could bring huge adverse impacts on especially freedom of expression and assembly and fair trial. 

41. In the Bill, besides the problems found in many bad national security laws like vague definition of crimes like subversion and secession, and broad and unjustified powers like to search without a warrant for seditious publications, there were also draconian provisions for restricting the disclosure of national security related information.

42. The Bill prohibited current or former public servants or government contractors from making “damaging disclosure” of any information, document or article relates to any affairs within Chinese Authority’s responsibility. The Bill also prohibited the disclosure of information acquired by means of illegal access. However, it contained no clear definitions of “affairs within the responsibility of Chinese Authority” and “illegal access”. The public called for a strong public interest and prior publication defence for the disclosure of “illegal” information. 

43. The Bill also seemed to allow for the deprivation of a fair hearing in appeal proceedings against the proscription of organisations by the government on national security grounds. In the name of preventing the disclosure of information important to national security, the Bill allowed the Chief Executive to make rules for proceedings to take place without the appellant being given full particulars of the reasons for the proscription in question, and have the proceedings of the appeal against the proscription conducted in the absence of the appellant and his or her legal representation.

44. Over half a million of Hong Kong people took to the streets on 1 July 2003 to oppose the Bill. Afterwards the Government introduced 3 amendments to the Bill, including “public interest” as a defence for unlawful disclosure of certain official information.
 However, it still failed to get the public support and has led to the suspension and subsequent withdrawal of the Bill.

45. In 2009, the Macao SAR Government enacted the Law on the Protection of State Security
 under Article 23 of Macau’s Basic Law,
 the equivalent of Article 23 in the Basic Law of Hong Kong. That national security law includes draconian provisions relating to the offence of “theft of state secrets”. For instance, it provides no objective criteria with reference to international standards for determining what “state secrets” are. Any information, document or other article certified by the Central People’s Government as “state secrets” are taken as conclusive evidence of state secrets. No public interest and prior publications defence are available. The law would probably be a very bad precedent for Hong Kong’s future legislation in this subject.

46. In October 2010, the HKSAR Chief Executive Donald Tsang stated in his policy address that he decided not to legislate on Article 23 during his term in office which ends in 2012. 

Freedom to information in National Security Areas in practice

Cases of arrests for state secrets and national security information offences
47. There have not been any known cases of arrests of any persons in Hong Kong in the past two decades for any offences related to national security information.
48. However, there were a number of Hong Kong residents arrested inside Mainland China and sentenced there under the laws of Mainland China to imprisonment for theft, spying and selling of state secrets. These persons included CHING Cheong, TSUI Chak Wing David (Xu Zerong) and CHAN Yu Lam. At least in the first two cases, there was hardly any evidence sufficient for any convictions against the accused.
Access to information on defence of the HKSAR
49. Actually, the HKSAR Government has little information on national security. This is because national defence, including the defence of the HKSAR, is a matter within the responsibility of the Central Authorities but not the HKSAR. Apparently, the HKSAR Government does not even have the figure of the total number of members of the HKSAR Garrison and their family dependents stationed in Hong Kong.
 Since the Basic Law requires the Chief Executive to be accountable to the LegCo
 and the LegCo holds the purse of the Government,
 quite a lot of government information of other kinds has been made available to the LegCo in response to questions on the annual budget and also in subsequent appropriation deliberations on public expenditures. But since the HKSAR is not required to contribute public money to national defence, there were no information provided on national security.

Police and information on security issues
50. In the colonial days, while it was the obligation of the British Army to take up the defence of Hong Kong, there was a branch of the Hong Kong police force known as the Special Branch (SB) operating in a very secretive manner on matters relating to the security of Hong Kong under the direction of officers from the British intelligence agencies. SB was responsible for political surveillance and control. The Hong Kong public and the LegCo had little information on its work or security of Hong Kong. It was disbanded with most of its personnel and records moved to the United Kingdom shortly before the Handover. 

51. However, it is believed that, after the Handover, the Security Wing of the Hong Kong Police have grown and already picked up some of the work of SB, including keeping an eye on the political groups and activists. The lack of disclosure of information on security issues and the absence of democratic control continues. 

52. There is not yet a committee in the LegCo or the Executive Council (the Chief Executive’s cabinet) responsible for monitoring and controlling the gathering, storage and uses of security related information.

53. The Government always claimed that disclosure of information of specific police branch or expenditure would be jeopardizing public interest. The Government has even been consistently refused to disclose the breakdown of the expenditure of specified branch or services, such as Rewards and Special Services of the Security Wing and Technical Services Division of the Hong Kong Police. 

54. The rare exception on the lack of disclosure of information on security issues is the government’s assessment of the threat of a terrorist attack on Hong Kong which is categorised into three levels, namely “high”, “moderate” and “low”. Such disclosures are normally done at times of important events to be held in Hong Kong, like the equestrian events of the Olympic Games in 2008. In deciding whether to issue a terrorist threat alert, the Government “must take into account the confidentiality of the source of intelligence.” The Government “must also avoid revealing Hong Kong’s capability and strategy in counter-terrorism or leaking information that may be of strategic value to the terrorists.”
 Besides such rough classification, there are little information made available to the public and the LegCo.
Spot news information release mechanism of disciplined forces
55. In the past, media bodies in Hong Kong monitored the analog radio communication system of the police without any information censored for spot news on a real time basis so that media bodies could judge promptly the newsworthiness of the crime or incident and decide whether to send reporters to the scene. There have not been any cases of media abuses due to such monitoring of communication in those days. Since the digitization and encryption of communication in the police which have not got the media in mind in its design, the media could no longer tune into its communication frequencies for any information on crimes and other incidents. Instead, they have to rely on the police spot news feed release mechanism in which officers in the police communication centre would select incidents from their communication for other officers in the Police Public Information Bureau to extract and convert such information into news feeds specifically for the media. 

56. In contrast to access to uncensored full information in real time in the past, there are multiple layers of police officers often without professional training in journalism involved in the screening and processing of information causing serious delays. Even after some improvements, the police admitted that 58% of the news feeds are released after 30 minutes and 20% are actually released after an hour.

57. Worst still, the release mechanism by the police is plagued with arbitrary screening by layers of police officers responsible for picking which incidents and how much information to be released. There are no criteria or principles for guiding the exercise of discretions in screening incidents or withholding information. Together with the lack of journalistic angles, the low priorities given to informing media by the police, and the conflict of interest in certain incidents, the release mechanism is more akin to one for withholding than releasing information to the media. 
58. As a result, there have been serious discontent and complaints among journalists against the police’s failure to release a high proportion of incidents in the release mechanism. According to a survey conducted by the Hong Kong Journalists Association (HKJA) in 2009, the police only released 1.27% of crimes received that year.
 
59. The number of such news feed increased substantially in last couple of months in response to severe public criticisms. However, it remains true that no criteria or principles have been set for guiding officers in the forces on choosing which incidents and what information to be released. The unguided exercise of discretion by officers involved leaves the release of spot news information in a totally arbitrary manner. Therefore the realisation of Hong Kong people’s right to know is still at the mercy of the police’s unguided discretion. There are concerns about the conflict of interest in incidents which may cause embarrassment to the police themselves, the HKSAR Government, and other authorities and dignitaries the authorities may intend to shield from bad publicity. 
60. The Fire Service Department (FSD) is at the moment undergoing digitization of their communication system, but also does not have the media’s right to access to information in mind. Media bodies are still listening to the FSD for information on incidents withhold by the police. Once the analog communication system of the FSD is phrased out on the completion of digitization, the difficulties in accessing spot news information will only further deteriorate.

61. The HKJA, media bodies and human rights groups have generally urged the two disciplined forces for the full disclosure of spot news information on crimes and other incidents to the media in real-time and without any pre-selection, after deleting the personal data of the people involved. Such a request is in line with Privacy Commissioner’s interpretation of the law on privacy. The PDPO has rightly provided an exception for disclosure without authorization by the data subject of personal data for journalistic uses, whether such information are subsequently published by the media or not.
 The policy underlining the exemption is for ensuring easy media access to information, including personal data, in their work. In spite of this, the HKSAR Government has rejected the call, using the pretext that the disciplined forces should protect privacy of Hong Kong people in disseminating information. This shows that the Government is insincere in keeping the press and the public informed of matters of public interest.
Right to access to scenes for information
62. Access to information is often conditional upon the access to places to collect information. As elaborated in General Comments No. 34
 of the UN Human rights Committee on freedom of expression enshrined in Article 19 of the ICCPR and stated in Principle 19 of the Johannesburg Principles,
 it is especially important for the right of journalists and human rights observers to have access to places of source of information, especially where human rights abuses are possible or a conflict is developing. This would ensure proper access to information on the existence or absence of human rights violations essential to the transparency of the public authorities and holding them accountable to the public on their work or abuses. Such right to access to scene in Hong Kong has recently been called into question in a number of incidents involving the arrest of an intern journalist and the attempted arrest a human rights observer. It is not difficult to envisage that, at time of emergency, such access to scenes by journalists and human rights observers would be of even greater value in preventing abuses and holding human rights violators accountable for any rights violations.

63. The Hong Kong Human Rights Monitor has a project of observing demonstrations in Hong Kong since 1995. The police promised to assist its observation in a meeting after the Handover and it has conducted observations of demonstrations from time to time for over a decade. 

64. After the July 1st parade in 2011, some protesters staged their own protests against the authorities and land developers at different locations on the Hong Kong Island the same night. A group of them occupied and blocked the vehicular traffic on Connaught Road Central and teams of police officers came to the venue and encircled the protesters. 

65. Some time later, two observers of the Hong Kong Human Rights Monitor in their uniform were assigned to the scene to observe the protest. They were allowed to cross the police cordons several times with police permission to observe and videotape the police action. After most of the protestors were arrested, two police officers attempted to arrest one of the observers after midnight. He immediately explained his role as an independent observer to the police officers and the police’s promise to assist but he was nevertheless pushed away from the scene of arrest towards the police van holding arrested persons. 

66. On the way, a senior police officer came and was questioned by the observer regarding the power of the police to remove him and explained the role of independent observers under the Johannesburg Principles and the promise by the police to assist. The senior police officer did not respond and simply told the observer that he could leave. 

67. At about the time the observer was being pushed away from the scene of arrest, the police arrested an intern journalist. Even after her employer, a TV broadcaster had certified her identification to the police, she was not released but was forced to be fingerprinted and have her photo taken. She was even required to renew her bail weeks after her release on recognizance. 

68. Moreover, a number of journalists covering another protest nearby the same night complained that they were pepper sprayed by the police without any warning. 

69. The denial of or hindrance of human rights observers and the media’s access to venues of police operation would make it more difficult for the public to ensure police accountability to the public and to deter and to check any police abuses in handling protests against the authorities.

70. Also in mid August 2011, Li Keqiang, vice prime of China, visited Hong Kong. The journalists complained that news coverage of Li’s activities has been blocked off by the police. The media were denied access to venues in half of the news coverage opportunities and therefore denied information on the respective activities. However, access was not denied to a government team. Independent media could only have the option to rely on output of the government team or have no information on those activities. 

71. The whole incident raised the public’s concern about government’s deliberate efforts to force the independent media to rely on government coverage of news by denying access of journalists to scenes and hence news information by the police. Such efforts by the authorities are considered an important threat to press freedom as well as the freedom of expression. 
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