香  港  人  權  監  察
HONG KONG HUMAN RIGHTS MONITOR
香 港 上 環 文 咸 西 街 44-46號 南 北 行 商 業 中 心 602 室
Room 602, Bonham Commercial Centre, 44-46 Bonham Strand West, Sheung Wan.
電話Phone: (852) 2811-4488    傳真Fax: (852) 2802-6012
Review on Adjudication of Equal Opportunities Claims by District Court
October 2011

Introduction

1. The Judiciary issued the consultation paper on “Review on Adjudication of Equal Opportunities Claims by District Court” in September 2011. It does not propose to establish an Equal Opportunities Tribunal (EOT) contrary to the recommendation of the Equal Opportunities Commission (EOC) which considers the EOT as a more accessible platform for parties to pursue equal opportunities claims. Instead, the Judiciary conducts a review on adjudication of equal opportunities claims by the District Court and proposes to simplify the procedural rules, enhance active case management and adopt a multi-faceted approach on litigants in person.
Review on Adjudication of Equal Opportunities Claims by District Court

2. The Judiciary’s consultation paper reviews the existing institutional, legislative and procedural frameworks, rule and practice of the District Court in the  adjudication of equal opportunities claims, and recommends improvement measures such as the use of informal claim forms, a Practice Direction providing for a first direction hearing to be fixed within a certain time and proactive case management. While the Monitor is of the opinion that the establishment of an EOT under the Judiciary would be a better model, the efforts of the Judiciary to make recommendations to provide a more accessible platform for parties to pursue equal opportunities claims should be appreciated. All these efforts would make the District Court somewhat more user friendly to equal opportunities claimants. 
3. However, in spite of the simplification of procedural rules and forms, court procedures including cross-examinations between plaintiff and defendant as well as evidence provision is still time-consuming and overcautious. The Monitor would not regard such an improved procedure to be a truly convenient way to pursue equal opportunities claims. 
4. On the other hand, the Civil Justice Reform (CJR) has been implemented since April 2009. Because of the short period of implementation, the effectiveness of CJR has to be assessed. However the CJR is not effective according to UK’s experience. The reform makes lawyers to have huge preparation at the early stage of the legal procedure, which is supposed to be done at the later stages of litigation. The efforts would be wasted if the case is settled through mediation, and thus it could lead to an increase in legal cost. On top of that, there is not much improvement in case delay. The number of cases being brought to court has consistently decreased.

5. The failure in the UK can bring Hong Kong invaluable insight on CJR. If the Judiciary insists not to establish an EOT, it should take periodic reviews of the measures taken in the District Court to provide a more accessible platform to pursue equal opportunities claims. If such improvements are proved ineffective, the Judiciary should consider establishing the EOT. Alternatively, the Judiciary should reconsider supporting the establishment of an EOT now.
6. Making the adjudication procedure as accessible to ordinary victims as possible is the prime factor for making our choice. An EOT is therefore the best option we should go for. 

7. Moreover, by having a tribunal for equal opportunities cases either on its own or in combination with other labour or human rights cases, Hong Kong could demonstrate to its population and the world that we place good emphasis on the promotion of equality and elimination of discrimination. An EOT would also make it easier for the public to visualize and conceptualize the option of bringing a case to defend their own rights under our judicial system. The establishment of an EOT would therefore also have significant educational and promotional values for the idea of equal opportunities and non-discrimination.
Different models of EOT
8. As set out by the EOC in its summary of proposals, stakeholders “have been concerned that discrimination cases being tried in the District Court are procedurally complex, time-consuming and expensive”, and thus they “called for a tribunal to be set up to facilitate parties to deal with these cases”. Rules and procedures in an EOT are to be informal and flexible, and in line with principles of fair and prompt hearing. The Monitor fully agrees with the recommendation of the EOC to establish an EOT to provide a user-friendly and informal adjudication system to handle cases related to discrimination.
9. The EOC recognizes that one of the main challenges on the establishment of an EOT is that the number of discrimination cases decided by the District Court is relatively small currently. 

10. However, a small case number alone may not be a sufficient reason for not having a tribunal. There are a number of independent tribunals, such as the Copyright Tribunal and the Market Misconduct Tribunal, which provide a more accessible platform for taking up cases, even though the number of cases they currently handle is small. In 2010, there were only 4 cases and 2 cases dealt by the Copyright Tribunal and the Market Misconduct Tribunal respectively.

11. Anyway, if the small number of cases and costs saving are significant to an extent that we need to give greater weights to them, the Monitor would like to offer a few models of EOT for the Judiciary and other interested parties to consider. 
Model 1: Combination of Labour Tribunal and EOT
12. The existing Labour Tribunal offers a quick, informal and inexpensive way of settling monetary disputes between employees and employers. If the parties cannot settle, there will be further hearings and the Presiding Officer will hear each party's case and deliver his judgment.
13. A number of the discrimination cases are also related to employment. As such, the presiding officers of the Labour Tribunal should already have acquired some basic and relevant knowledge or experience in handling cases related to discrimination. The combined tribunal would be an option which requires less human and financial resources. However, if this approach is adopted, adequate training should be provided to at least some of the presiding officers to ensure that they are qualified to make judgment on cases related to discrimination. Cases involving discrimination would then be handled by these trained presiding officers.
14. The Monitor understands the concerns of the EOC that cases on discrimination involve complicated concepts and not necessarily related to employment. We agree that a tribunal that specializes in discrimination issues would be a more ideal approach. However, combining the Labour Tribunal with an EOT would still be a good option to address the problem of small number of cases and costs saving.
Model 2: Setting up of Privacy and Equal Opportunities Tribunal

15. Another possible approach is to establish a tribunal that specializes on issues related to equal opportunities and privacy. 
16. At present there is no informal, flexible and prompt legal process for the victims of violations of privacy rights to seek remedy. After the taking effect of the Personal Data (Privacy) Ordinance (Cap. 486) (the “privacy ordinance”) in 1996, there has not been a single case successfully claiming any damages from any privacy violators. The lack of litigation for claims is probably due to the lack of a procedurally simple, time saving and inexpensive channel for making claims. 
17. In the recent Public Consultation on Review of the Personal Data (Privacy) Ordinance, the Government does not intend to take forward the proposals of the Privacy Commissioner for Personal Data (PCPD) to empower him to award compensation to aggrieved data subjects and imposing monetary penalty on serious contravention of data protection principles, because it is undesirable to vest in a single authority a combination of enforcement and punitive functions.
 While the Monitor broadly agrees with this argument, the Monitor is of the view that the existing problem could be addressed by establishing an independent tribunal to perform the function to award compensation and other remedies under the privacy ordinance. 
18. The Judiciary, the Government and the EOC should consider a tribunal for cases on discrimination and privacy issues so that it will be more efficient and with a wider term of reference. This would also save some resources and address the concern that there may only be a small number of cases under the equal opportunities or privacy ordinance.
Model 3: Independent tribunal under EOC

19. The EOC can take reference of the Dutch Equal Treatment Commission (http://www.cgb.nl/english) and the Equality Tribunal of Ireland (http://www.equalitytribunal.ie/). Both of the institutions perform the role of mediation and serve as a tribunal under separate teams. This approach does not require the establishment of a new independent tribunal for discrimination cases under existing judicial system, but reform the whole structure of EOC so to allow it to perform extra functions as a tribunal.

20. EOC is the statutory body to promote equal opportunities and implement the anti-discrimination ordinances, so the EOC should have adequate expertise to perform as a tribunal. If this approach is adopted, the Government should ensure that the EOC has adequate resources for separate teams so that such additional function can be well performed and can be performed not by the same team to address the Government’s concern of separation of powers to a certain extent.
Legal representation

21. Legal representation is permissible under the EOC’s proposal and Judiciary’s recommendations. The Monitor prefers the approach that lawyer is not allowed for both parties in the tribunal, but either party can choose to be represented by a trade or professional association (excluding lawyer), trade union, support person or support organization. When the respondent of discrimination cases is a large institution or company, which could support legal representation, they are definitely in a better position in the dispute. Not allowing legal representation would be fairer and less time consuming to both parties, especially when the case involves layman individuals. If the case is really complicated in law or in evidence, either party may apply for the permission from the tribunal to have the claim transferred to the District Court.
� Paragraph 4.4.10 and 4.6.13, Report on Public Consultation on Review of the Personal Data (Privacy) Ordinance, October 2010.





