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Part 1: Highlights of the year 2009 and the first quarter of 2010

1.1 Concerns over the promise of “One Country, Two Systems”

Despite the fact that the Basic Law promises Hong Kong a high degree of autonomy under the principle of “one country, two systems”, the interference of the Chinese Central Authority in Hong Kong affairs has been increasing gradually and has undermined human rights protection in Hong Kong.

1.11 Background of judicial independence and the sudden resignation of the first Chief Justice 

The rule of law and judicial independence is regarded as one of the last bastions of the principle of 'one country, two systems' and the freedoms promised by the Basic Law and Sino-British Joint Declaration for Hong Kong. 

The increasing number of judicial reviews in recent years challenging the Government’s decision violating human rights acts as a check on the power of the unelected government and upholds human rights protection. 

However, a fundamental problem remains that the Standing Committee of the National People's Congress (NPCSC) has the ultimate authority to interpret the Basic Law which inevitably weakens judicial independence. 

For instance, when the NPCSC overturned the ruling of the Court of Final Appeal on the right of abode for children from Hong Kong parents born in the mainland in 1999, the society was shocked and showed opposition that the judicial independence was violated and existed only in name.  

Since then the NPCSC has reinterpreted the Basic Law two more times, first on Annex 1 & 2 concerning the election methods for the Chief Executive and Legislative Council (LegCo) and again on Article 53 regarding the term of office of Chief Executive. 

Hence, when the first Chief Justice Andrew Li, who has been maintaining the rule of law and independence of the Hong Kong judicial system since the 1997 Handover, suddenly announced his early resignation for reason of “orderly succession” in Sept 2009, the society was concerned as to whether judicial independence would be maintained.

1.12 Proof of Chinese Central Authority’s interference in HK affairs 

The Chinese Central Authority has shown an increasing tendency to interfere in Hong Kong affairs in violation of the principle of “one country, two systems” and high degree of autonomy in Hong Kong.

For instance, Chinese officials keep promoting “the cooperation among the administrative, judicial and legislature areas” on different occasions. 

A couple of Chinese Liaison officials also explicitly urged for the Central Authority’s interference in Hong Kong affairs in 2009. One of them claimed that his office had reached a 10-point agreement with the Hong Kong Government in a closed door meeting to activate the role of local deputies to the National People’s Congress and Chinese People’s Political Consultative Conference in Hong Kong Affairs, i.e. to institutionalize a working body under the Central Authority to interfere in Hong Kong’s internal affairs.
 Another one argued in a Communist Party Journal that there was a second governing team comprising central government officials in Hong Kong after 1997 handover. 
 Both the Liaison Office and HK Government dismissed the incidents and denied that there was any breach of the principle of “One Country, Two Systems” without providing further explanation or clarification. 

Civil society groups were concerned that if indeed there was a second ruling team, it would weaken the power of the Hong Kong government leading to the implementation of the mainland’s political policy and culture of “supervising the administration behind the scenes” and breach the principle of “One Country, Two systems”.

In addition to the abovementioned speeches, the Diaoyu (Fishing) Islands incident in May 2009 when, for the first time since 1996 the Hong Kong government blocked a protest ship from defending Chinese sovereignty over the Diaoyu Islands, also provides proof that the Chinese Central Authority is stepping into Hong Kong affairs through the Chinese Liaison Office. 

In that incident, the Police and Marine Departments blocked a protest ship twice over registration issues and fire standards. Chinese Liaison Officials then met with the protest groups before they set sail asking them to sail from Taiwan and promised to pay for their airfares.
 When the officials failed to convince the group, the protest ship was prohibited from sailing consequently.

The Government stated that the three-time blockage of the protest ship by the Police and Marine Departments was over safety issues and for being registered as a fishing boat. 
 However, the civil society opined that the ship was blocked due to the warming of Sino-Japanese ties.

1.13 Hard-line approach on protestors which threatened the freedom of expression and assembly
Since the first of October protest for democracy and human rights outside the Chinese Liaison Office in 2008, the government seems to have taken a hard-line approach on protestors, for instance, by way of political prosecutions
 and abuse of law and procedures
 particularly for protests taking place outside the Chinese Liaison Office. The civil society questioned the political neutrality of the law enforcers as they abused the law to encroach on the citizens’ freedom of expression and assembly. The civil society also suspected the Government was pressurized by the Chinese Central Authority to suppress “social instability”. 

1.2 Calling for genuine universal suffrage 

Hong Kong people have been demanding universal suffrage for years. In spite of the promise in Article 45 of the Basic Law that the Chief Executive will be ultimately selected by universal suffrage and in Article 68 that all LegCo members will be ultimately elected by universal suffrage in accordance with the principle of gradual and orderly progress, no concrete timetable or procedures were ever made known and this triggered discussions and protests in the civil society. 

1.21 Constitutional reform 2010 failed to comply with the ICCPR

The HK Government released the public consultation document which sets out its proposals on the methods for selecting the Chief Executive and for forming the LegCo in 2012 in Nov 2009 and April 2010 respectively. It is made under the framework of the re-interpretation of the Basic Law, which impeded the principle of “One Country, Two Systems”, independence of the judiciary and undermined Hong Kong’s democratization process, by the Standing Committee of the NPCSC in Dec 2007. The framework is as follows: (1) the election of Chief Executive and all LegCo members shall not be implemented by universal suffrage in 2012; (2) the half-and-half ratio between LegCo members returned by functional constituencies elections and geographical constituencies through direct elections shall remain unchanged; (3) Hong Kong MAY implement universal suffrage for the election of the Chief Executive in 2017 and for the LegCo in 2020. 

By pointing to the NPCSC’s framework, the Government proposes the following for the corresponding election methods in 2012: (1) To increase the number of members of the Election Committee from the current 800 to 1200, i.e. an increase of 100 for each sector while the new members in the District Council sector would be elected by elected district councilors; (2) To maintain the nomination threshold of the CE candidates at 1/8 ratio of the Election Committee resulting in an increase of the number of nominators from 100 to 150; (3) To increase the number of LegCo seats from sixty to seventy, of which five seats are for geographical constituencies through direct elections and another five for functional constituencies elected among elected district councilors. 

However in June 2010, three days before the LegCo vote, the Government suddenly announced that it would adopt the Democratic Party’s proposals on the new five functional constituency seats but declined to provide any substantial details or conduct public consultation. In the new proposals, the candidates for the new five functional constituencies will first be nominated by elected district councilors, and then voted on by citizens who are not able to vote in other traditional functional constituencies. Despite criticisms on the violation of proper procedures, deprivation of universal and equal election rights (particularly the right to be nominated, nominate, be elected and elected) and failure to address the route to universal suffrage, the amended proposals were passed due to the support of the Democratic Party. 

More importantly, the role played by the Hong Kong Government in the adoption of the Democratic Party’s proposals is found to be insignificant. In the Democratic Party’s report on its exchange with Beijing released on 8 July 2010,
 the Democratic Party stated it had negotiated directly with the representative from the Chinese Central Authority on the constitutional reforms. Once the Central Authority approved the revised proposals, the Hong Kong Government went ahead with the LegCo voting. During the negotiation, the Hong Kong Government only acted as a messenger. The so-called “high degree of autonomy” was thus put into doubt. 

In spite of the United Nations (UN)’s repeated criticisms since 1995 on the functional constituency elections and the whole election system being in violation of the requirements of articles 2, 3, 25 and 26 of the International Covenant on Civil Political Rights (ICCPR) and its calls for immediate steps to be taken to ensure the electoral system be put in conformity with the ICCPR, the government’s proposals reflect its continued disregard of the ICCPR, which is applicable to Hong Kong according to the Basic Law. 
.

The civil society criticized the Government’s proposals for focusing on the election methods in 2012 again and failing to substantially contribute to the democratic development in Hong Kong for not addressing the route for universal suffrage and the abolition of functional constituencies. 

The civil society also criticized the proposed election methods in 2012 as a step backward because it maintains strict limits for the nomination of the Chief Executive candidates and keeps the shortcomings of the systems of functional constituencies including maintaining unreasonable restrictions, violating the principle of universal and equal, giving undue weight to the business community, discriminating between voters on the basis of property and functions.
 

In addition to the discussions on constitutional reform, Chinese Central government leaders and their Hong Kong counterparts delivered speeches which distorted the definition of universal suffrage under the ICCPR to serve their political interests. 

Qiao Xiaoyang, the deputy secretary general of the NPCSC, defined the meaning of universal suffrage for Hong Kong in June 2010. While stressing the universality and equality of election rights, he claimed that it was an international norm to impose “reasonable restrictions” by law on the rights according to each country’s own situation. He emphasized the need to “sufficiently consider” Hong Kong’s legal status, compliance with the executive-led political system, balancing the interests of different sectors and conducive to the development of the capitalist economy. The stance on abolishing functional constituencies remained vague. He said that it was necessary to evaluate them objectively because functional constituencies had been existing since the introduction of elections to Hong Kong. Although there were differences in opinion on the details of the system of universal suffrage for LegCo, consensus could be reached in the community through rational discussions. Such differences should not have hindered the endorsement of the constitutional reform package for 2012.
 
The civil society commented Qiao’s definition of universal suffrage and raised concerns about its consistency with the ICCPR.

First, the underlying message of “reasonable restrictions” in accordance with own situations is to adopt tailor-made definitions (Asian Values) instead of the universal definition of universal suffrage. Referring to the General Comments no.25, the restrictions should be based on objective and reasonable criteria like residency and minimum age. Restrictions on the right to vote on the grounds of physical disability, literacy, educational or property requirements or party membership are regarded as unreasonable.
 However, Qiao’s speech seems to favour unreasonable restrictions like those based on poverty, class, social status, occupation, tax contribution, economic status and suzerainty. The rejection of unreasonable restrictions will become the core issue for attaining genuine universal suffrage. 
Moreover, the definition he suggested is at least incomplete as he did not touch on the opportunities and rights to be nominated and elected equally, universally and without unreasonable restrictions. 

Qiao’s speech leaves room for implementing universal suffrage in “Chinese style”, which may retain the functional constituencies in certain forms or distort the rights on elections and violate the ICCPR. 

In addition, Hong Kong Chief Secretary Henry Tang spoke in Nov 2009 suggesting the co-existence of functional constituencies with universal suffrage.
 His speech together with the proposals reflect that the Hong Kong Government ignores its obligations on implementing genuine universal suffrage.

The civil society worries the Chinese Central Authority has little interest to adopt the universal definition and standards of universal suffrage laid down in the ICCPR and ignored the UN’s recommendation that all interpretations of the Basic Law including those on electoral and public affairs issues should be in compliance with the ICCPR.
 It may eventually take away the complete election rights promised by the Sino-British Joint Declaration and the Basic Law.  

It is unsure if the NPCSC will re-interpret the Basic Law on the definition of universal suffrage according to the Chinese Central Authority’s political interests. 

1.22 Government lost its neutrality in the promotion of elections
Five LegCo lawmakers from two of the pan-democrats political parties resigned in order to trigger by-elections in May 2010. They interpreted the by-elections as a de-facto referendum, which enabled Hong Kong people the right to express their demand for genuine universal suffrage as soon as possible and the abolition of functional constituencies through voting. 

The Chinese Central Authority attacked the de-facto referendum by various means. For instance, the State Council’s Hong Kong and Macau Affairs Office and pro-Beijing politicians accused the campaign as seeking independence, unconstitutional, inconsistent with Hong Kong’s legal status and challenging the Basic Law and the central government, etc. The pro-Beijing political parties boycotted the by-elections. Some also tried to vote down the by-election funding and one of them tabled a private member’s bill to prohibit any resigned lawmakers from standing as candidates in the remainder of their unexpired term, which would have constituted a breach of the opportunity and right to vote and to be elected without unreasonable restrictions entitled by Article 25 of the ICCPR. 

Despite carrying out its duty to arrange by-elections according to the law, the Hong Kong government played down the by-election by public speeches and in the logistical work it was required to provide for during the by-elections.
. In doing so, it has lost its political neutrality, failed to promote fair election and undermined the citizens’ election rights. 

Instead of encouraging people to vote to fulfill their civil responsibility as in previous elections, the government officials boycotted the by-elections in 2010. For instance, Chief Executive Donald Tsang revealed to the press that he might not vote in the by-elections as it was “deliberately engineered”.
 He then issued a press statement two days before the election, stating that he and his political team decided not to vote due to the special nature of the by-elections. He quoted some people’s views that they were an “abuse of the electoral system” and a “waste of taxpayers’ money”, and “could have been avoided”.
 The Undersecretary for Home Affairs Bureau Florence Hui, whose Bureau was responsible for promoting civil responsibilities, claimed she decided not to vote because she was fulfilling her civil responsibilities.
 The speeches set a bad example confusing the citizens on what civic responsibilities encompass. The speeches discouraged citizens to vote in the by-election. While the Chief Executive claimed that civil servants could still go to vote without fear, the pressure against voting was obvious. Clearly, the government has compromised its role to hold independent and fair elections in a neutral and impartial manner.  

1.3 CERD Hearings in August 2009. 

The UN Committee on the Elimination of Racial Discrimination (CERD) held the hearings on the implementation of ICERD and reports from HK Government and NGOs in August 2009. 

In the Concluding Observations, the Committee expressed concerns and made recommendations on the Race Discrimination Ordinance (RDO), domestic migrant workers, refugees and torture claimants and the education for the ethnic minority school children. 

The Committee criticised the narrow definition of racial discrimination in the race legislation, the flaws of which had triggered the follow-up and early warning procedures in August 2007 and March 2008 respectively. The RDO which entered into full operation in July 2009 still kept the serious defects identified by the Committee, NGOs and lawmakers. These included the weak definition of indirect discrimination with regard to language; excluding immigration status and nationality among the prohibited grounds of discrimination (i.e. excluding the mainlanders and asylum seekers) and not covering all Government functions. The Committee also recommended adopting race equality plan instead of the administration guidelines and strengthening the EOC for implementation of the RDO. The Government again denied the flaws of the RDO.

The Committee also expressed concerns over the “two-week rule”, “live-in” requirement, deprived working conditions and the exclusion of foreign domestic workers in the Minimum Wage Bill which denied their equal entitlement to labor rights and discriminated against them on the ground of race and non-citizen status. The Government misleadingly claimed that the existing laws and mechanisms already protected the migrant workers’ working rights. It was required to submit detailed information for the Committee’s follow-up.

The Committee expressed concerns over the lack of a refugee law and screening procedures for asylum seekers. It recommended the adoption of refugee laws by extending and incorporating the 1951 refugee convention and its 1967 protocol to Hong Kong and a comprehensive procedure for screening asylum seekers which ensures their rights to information, interpretation, legal assistance and judicial remedies. The Government would only present a legislative framework of a high standard of fairness for handling torture claims. 

The Committee recommended the development of teaching Chinese as a second language education policy for the non-Chinese speaking students in consultation with teachers and the communities. However the Government refused such a policy for its early integration policy and resources on current supplementary programmes. 

Despite calls by NGOs for a meeting regarding the follow-up actions of the Concluding Observations, the Government rejected them by claiming there were discussion platforms like LegCo meeting and human rights forums already. 

All of these showed that the Government lacked sincerity and displayed explicit unwillingness in implementing the Convention and the Committee’s recommendations fully. 

1.4 Obstacles impeding the establishment of NHRI

1.41 Government’s unwillingness to set up such an institution

Various UN treaty bodies and the local civil society have repeatedly urged the Hong Kong Government for the establishment of NHRI.
 However, in the report for the Universal Periodic Review (UPR) of China, Hong Kong and Macao SAR in February and June 2009, the Government reiterated it had no intention of setting up such an institution.

The Government again claimed in its report that the existing human rights protection mechanisms were operating well and setting up such an institution will supersede or duplicate the existing human rights protection mechanisms. However, it did not provide any substantial studies and researches on the effectiveness or institutional weakness of the current mechanisms. 

The reason the Government rejects setting up such an institution is probably for ease of governance. It does not want to be monitored by a human rights commission with a wide mandate, which may criticize the Government’s policies and measures for human rights violations and may be regarded as weakening the governing authority. 

All these show that the government denies its obligations under the international human rights covenant and gives a low priority to the promotion and protection of human rights. This does not bode well for the prospect of establishing a human rights commission in the foreseeable future. 

1.42 Restraints on the partly elected LegCo 

There is a strict limit for private bills introduced by LegCo members. LegCo members may introduce private bills only if the bills do not relate to public expenditure or political structure or the operation of the government.
 The restraints mentioned cover most of the scope of the legislature. 

For bills relating to government policies, the Chief Executive’s written consent is required.
 Given that the Government rejects the setting up of a human rights commission, if LegCo members plan to introduce private bills on setting up the human rights commission, it may not be approved by the Chief executive and may eventually fail to be tabled in LegCo.

Even if a private bill is tabled in LegCo, it requires the majority support of members from both the group on functional constituencies as well as the group on geographical constituencies whose members are returned by direct elections.
 Given that the functional constituencies elections violate the principle of universal and equal and their too often oppositions to motions favoring public interests as opposed to industry interests, it is very difficult for the bill on setting up a human rights commission to be passed.
1.43 Weak cooperation among civil society 

Apart from the UN’s recommendations and the Government’s unwillingness, the cooperation among NGOs in Hong Kong for urging for the establishment of a human rights commission is not strong. NGOs focus on different issues while the human rights commission issue is one of, but not the main issue. The demand for the establishment of human rights commission in Hong Kong is not unified and focused. Hence, it is important to reconsider the strategy for motivating and networking NGOs with a view to better promoting public awareness through education and campaigning for a human rights commission for Hong Kong. 

Prologue to Analysis 

Although there is no human rights commission in Hong Kong, the human rights protection mechanisms consist of different human rights protection bodies such as the Hong Kong Equal Opportunities Commission (EOC), the Office of the Ombudsman, the Office of the Privacy Commissioner for Personal Data (PCPD)
, the Independent Police Complaints Council (IPCC) and the Commissioner for Covert Surveillance
. 

We would like to take the EOC for analysis because the human rights protection bodies share similar shortcomings. The EOC is regarded as a substitute body of human rights commission and is accredited by the International Coordinating Committee (ICC) with C status. 

For the analysis of other human rights protection bodies, please kindly refer to ANNI Report 2009. 

Part 2: Independence of the EOC
A. Relationship with the Executive, Judiciary and Legislature
1. General Background 
The EOC is a statutory body set up in 1996 under the Sex Discrimination Ordinance (SDO) in order to implement anti-discrimination legislation. It is overseen by the Constitutional and Mainland Affairs Bureau (CMAB). It is subject to monitoring by the LegCo and the Audit Commission. It is expressly stated in the law that, “[t]he Commission shall not be regarded as a servant or agent of the Government or as enjoying any status, immunity or privilege of the Government”.
 However, the EOC Chairperson and members are all appointed by the Chief Executive.

2. Independence in doubt: EOC as a revolving door for ex-government officials?

In early January 2010, it was the first time that the EOC was in leadership vacuum when Mr. Raymond Tang completed his five year term and the government did not announce its appointment of a new Chairperson.
 NGOs expressed concerns that the power vacuum would lead to paralysis on decision-making of anti-discrimination work and serves as a reflection on the Government’s unwillingness on the promotion of anti-discrimination. 

The government did not reveal any news on the new EOC Chairperson till 14 January 2010. The Government then announced Mr. WK Lam, a former top government official, would be the EOC Chairperson for a three-year term, which was a shorter term than its former Chairperson. NGOs expressed concerns over the non-transparent selection process, failure to meet the requirements for commissioners stated in the Paris Principles and possible adverse impacts on the independence and the stability of the EOC. 

It is not the first time that the Government made the chief position of human rights protection body a “revolving door” for government officials. It will harm the independence and competence of the human rights bodies and the credibility of the chief. For instance, a conflict of interest exists when a chairperson fails to make the watchdog perform its job because he/she wants to return to the government later. Worries on letting former government officials to take control and weaken the power of an independent body were also expressed. NGOs thus urged Mr. Lam to promise he would not return to Government after completing his term. 

Apart from being a former top government official, NGOs questioned Mr. Lam’s human rights record. He should be held accountable for the human rights violations during the Olympic equestrian games in Hong Kong organized by the Equestrian Company, where he served as the CEO at the time. The Company issued unreasonable regulations which restricted freedom of speech (prohibition on displaying political matters on clothes) and handed over a female audience who had not broken any rules to the police officers for strip search.
Mr. Lam stated in LegCo hearings that he would make the EOC’s operation more transparent and abandoned the previous low-key approach. Since his reporting to duty, he has been quite high profile in anti-discrimination work though we have yet to see improvements in the EOC’s willingness to cooperate with civil society.
 

B. Non-transparent Selection Process of Members 

The composition and selection process of the EOC members does not comply with the principles of independence and pluralism in the Paris Principles. It was the Chief Executive who appoints the EOC Chairperson and members and determines the requirement, remuneration and the terms and conditions of the appointments. The whole process is kept under wraps. The only restriction is that every appointment shall be published in the Gazette.
 It has long been criticized for not being open or transparent, and for excluding civil society participation.
 

Although non-governmental organizations have proposed some candidates who are experienced in anti-discrimination work and independent-minded for the Government’s appointment, the Government has never adopted any suggestions and reasons have never been given. Instead members lacking experience in anti-discrimination work or with low attendance rates in the EOC meetings were appointed or re-appointed. 

For instance, the selection process and composition of the selection board and hiring criteria settings were kept in the dark again in 2009. 

The Government released the recruitment advertisement for EOC Chairperson in Sept 2009. 
 

Despite having a selection board to recommend the best candidate to the Chief Executive for the first time, the selection process and criteria for board members utterly lacked public participation and monitoring. 

The independence of the selection board was also questionable. The board comprised of five members. Two of them were government policy secretaries while the rest were all current or former government cabinet members. The government could easily intervene the decision making in choosing the candidate and may recruit those who were close to government. 

Moreover, the representation of the board was in doubt as the composition of the board was not in compliance with the principle of pluralism stated in the Paris Principles. The members were all male and lacked human rights and anti-discrimination background, particularly none were from NGOs and service providers for the unprivileged groups. 

Apart from the selection board, the hiring criteria were heavily criticized as more for a CEO than an EOC Chairperson. Although NGOs urged the Government to ensure the EOC Chairperson satisfies the attributes based on the Paris Principles, including expertise and strong commitment on human rights work and independent, etc, and called for public participation, the hiring criteria emphasized experience in public administration and management instead of human rights and anti-discrimination backgrounds. The Government ignored the fact that the experience and commitment on human rights and anti-discrimination work would facilitate the EOC Chairperson to defend human rights and was suspected of deliberately weakening the EOC position as an anti-discrimination watchdog. 

The Government again ignored calls from NGOs to involve the public in the selection of the EOC Chairperson e.g. for the shortlisted candidates to take public questions in public forums. 

C. Resourcing and non-transparent and non-accountable performance of the EOC 

1. General Background 

The resources of the EOC are publicly funded. The funding of the EOC is proposed by the Chief Executive and then appropriated by the Legislative Council. The Secretary for Financial Services and the Treasury may give directions in writing of a general or specific character to the Commission in relation to the amount of money which may be expended by the Commission in any financial year and the Commission shall comply with those directions.
 Subject to such constraints and the Director of Audit to examine its books for proper use of resources, the EOC has the power to direct its own resources .For the constraints on the EOC’s strategy due to the control of budget by the Government, please refer to ANNI 2009 Report. 

2. Public criticisms on the operation and performance of the EOC 

The performance of the EOC was criticized over its lavish spending and lax supervision in the Director of Audit’s report published in April 2009. More importantly, NGOs criticized the EOC for its misallocation of resources and failure to give high priority in deploying resources for anti-discrimination given the Government’s spending constraints. NGOs also criticized the EOC’s passive role in anti-discrimination and human rights work. 

The Government has for a while proposed turning the EOC Chairperson into a part-time and nominal position in June 2009 despite the fact that it is stated in the Sex Discrimination Ordinance that the Chairperson shall be appointed on a full-time basis.
Disappointingly, the EOC agreed with the Government’s proposals. It showed that the then EOC Chairperson and members were insensitive to the possible serious adverse impacts of such proposals on the independence and effectiveness of the EOC.

NGOs objected to the Government’s proposals and worried that they were aimed at restricting the autonomy and independence of the EOC by weakening the power of the EOC Chairperson in a way inconsistent with the Paris Principles instead of solving the problems of mal-administration. 

NGOs pointed out the root causes for the EOC’s mal-administration was the non-transparent and nepotic selection process which rejected independent persons with human rights and anti-discrimination work background and the lack of participation of civil society. Instead pro-Government or passive figures were selected. As a result, the nepotic Chairperson and members without background and commitment to anti-discrimination and human rights work were appointed and were found to hold a passive position on anti-discrimination work. 

Besides, the EOC’s operation was seriously lacking in transparency including the keeping of its report on internal reviews in 2004 on its role and human resources management, the report on the EOC’s credibility by independent Panel of Inquiry in 2005, its draft Memorandum of Administrative Arrangements (MAA) with the Constitutional and Mainland Affairs Bureau (CMAB) and minutes of meetings all to itself only.
 The public had no access to these papers and could not monitor its work. 

NGOs also urged the Government to enhance the transparency and the operation of the EOC by filling the Membership of the EOC with independent persons with backgrounds and qualities in line with the Paris Principles.

Eventually the Government decided to keep the post of EOC Chairperson on full-time basis.
Part 3. Effectiveness 

A. Protection

1. Limited jurisdiction
The EOC has a narrow mandate as it can only enforce the Sex Discrimination Ordinance (Cap 480) (SDO), the Disability Discrimination Ordinance (Cap 487) (DDO), the Family Status Discrimination Ordinance (Cap 527) (FSDO), and the Racial Discrimination Ordinance (Cap 602) (RDO).  
2. Inconsistence among the discrimination laws
As the RDO provides less protection from discrimination than the SDO, DDO and FSDO, this inconsistency causes confusion for the EOC in its enforcement of the anti-discrimination laws. For instance, while section 21 of the SDO provides, “it is unlawful for the Government to discriminate against a woman in the performance of its functions or the exercise of its powers”, the Government has deliberately excluded a similar provision in respect of racial discrimination from the RDO.
3. Complaints Handling 
The EOC can receive complaints based on the grounds of sex, disability, family status and race discrimination. 

According to Article 80 of the Basic Law, only the judiciary has power to adjudicate under the framework of separation of power. The EOC itself does not have adjudication power.

The EOC handles complaints through mediation. If mediation fails, the matter may be resolved by going to court.
 

The EOC has been criticized for taking a non-committal approach towards handling complaints. Please refer to ANNI 2009 Report. 
The EOC may grant legal assistance for clients instituting legal proceedings in particular if the case raises a question of principle or it is unreasonable to expect the applicant to deal with the case unaided given the complexity of the case.
 

However, the EOC is not that willing to approve legal assistance to the complainants. In 2009, among the 921 complaints, there were sixty-eight applications for legal assistance. Thirty-one of the applications (45.6%) were granted. Thirty applications (44.1%) were rejected and seven of the applications (10.3%) were under consideration.
 It appears that it was less reluctant to grant an application than in 2008.
 

And if an application is rejected, there is no independent board for the complainant to appeal.

B. Promotion

The EOC has the role to conduct research, educational activities and services in order to promote equality of opportunities and principles of anti-discriminations in public education.

However, NGOs criticized the EOC for not being proactive in promoting equality of opportunities and principles of anti-discriminations in 2009. For instance, the EOC was reluctant to give advice to schools on whether the school policies and practices were in compliance with the principles of anti-discrimination. 

The new EOC chairperson in 2010 promised to take a more proactive approach. So far, the EOC seems to have been adopted quite a high profile in its anti-discrimination work.

Part 4: Potential Cooperation/engagement between the NHRI & the NGOs
Till now the EOC does not have any formal relationship with civil society groups. It is unsure if the new Chairperson will strengthen the participation of civil society in the work of the EOC.
- End - 
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